
 

 

 

July 15, 2009 

Honorable Ted Strickland 
Governor, State of O hio 
O hio Statehouse – First Floor 
Colum bus, O H   43215 
 

Subject:  Veto Request of ERAC Review  Deadline 

Dear Governor Strickland, 

W e w ant to thank you, Mem bers of the General Assem bly, and all of the staffers that have w orked for 

m any m onths on balancing O hio’s new  tw o-year operating budget in these tough econom ic tim es.  

W e especially w ould like to thank everyone for the m any im portant instances of environm ental-

conservation progress achieved in the final Biennial O perating Budget Bill.  

    

PO LICY PRO G RESSPO LICY PRO G RESSPO LICY PRO G RESSPO LICY PRO G RESS    

W e are deeply grateful for the strong leadership of your Adm inistration and of the General Assem bly 

for: 

� securing m ore adequate funding for the protection of clean air, safe drinking w ater, and 
clean w ater through an increase in disposal fees on m unicipal solid w aste; 

� establishing a sustainable revenue stream  for O hio’s Scenic Rivers program , through an 
increase in canoe and kayak registration fees; 

� protecting our state parks, nature preserves, and other public lands from  oil and gas drilling;  
� keeping O hio’s Renew able Energy Standard viable for investm ent in clean and safe energy by 

rejecting the attem pts to w eaken the definition of renew able energy w ith polluting energy 
sources such as burning solid w aste, and black liquor;  

� giving hom eow ners an option for low -cost financing of roof-top solar projects; 
� establishing a pilot project to convert part of the state vehicle fleet to propane fuel; 
� rejecting the effort to adopt a one-sided “regulatory reform ” law ; 
� establishing m ore secure funding for food safety inspection;  
� m aintaining public involvem ent in port authority projects that involve public funding; and 
� creating the Disease and Cancer Com m ission. 

 
These are substantial accom plishm ents that truly serve the public interest, and w e thank the 

Adm inistration and the General Assem bly for them . 

    



PO LICY REG RESSPO LICY REG RESSPO LICY REG RESSPO LICY REG RESS    

W e are deeply disappointed, though, that m ore progress w as not achieved for adequate funding of 

natural resource conservation and public health protection and that som e im portant opportunities to 

protect hum an health w ere declined, through: 

� the deep cuts in GRF funding to the O hio DNR, especially the com plete elim ination of GRF 
funding in FY 2011 for the Division of Natural Areas and Preserves and the Division of 
Geological Survey; 

� the deep cuts in funding for soil and w ater conservation projects that w ill result from  the 
rejection of the proposed increase in disposal fees on construction and dem olition debris; 

� continuing to burden GRF taxpayers w ith $1.2 m illion in tax burden to fund regulatory 
oversight of coal m ining, through the rejection of the coal extraction fee that asked for $1.2 
m illion in fees from  an industry that reported m ining $655 m illion of product in CY 2007; 

� the deep cuts to GRF funding for public transportation and to rail developm ent, w hich w ill 
burden even m ore strapped public transit agencies and w ill im pede local rail freight 
developm ent projects; 

� suspending the im plem entation of the strengthened Household Sew age Treatm ent System  
law , adopted in 2007; 

� w eakening the School Health and Safety Netw ork law , w hich protects schoolchildren from  
unsafe classroom  and building conditions and exposure to environm ental threats; 

� rejecting the proposal to strengthen O hio’s asbestos abatem ent law s;  
� prohibiting state and local inspections of certain shipm ents of radioactive m aterials; and 
� allow ing m ethane from  coal m ines to qualify as a renew able energy resource for the purpose 

of O hio Air Q uality Developm ent Authority Funding. 
  
W e urge the Adm inistration and the General Assem bly to revisit these issues in the upcom ing 

m onths. 

 

 VETO  REQ U ESTVETO  REQ U ESTVETO  REQ U ESTVETO  REQ U EST 

W e respectfully but firm ly request that you veto a provision that w as added by the Conference 

Com m ittee to m andate a tim e deadline on the review  of appeals by the Environm ental Review  

Appeals Com m ission (ERAC)—see am ended O .R.C. Sections 3745.03 and 3745.05. 

The am endm ent establishes statutory deadlines by w hich ERAC m ust issue w ritten orders regarding 

appeals pending before the com m ission.  Further, it specifies that an air contam inant source that is 

the subject of an installation perm it m ust be installed or m odified in accordance w ith the perm it not 

later than 18 m onths after the perm it's effective date at w hich point the perm it m ust term inate unless 

any of specified circum stances exists. 

O ur first objection is that the am endm ent w as added by the Conference Com m ittee w ith no 

opportunity for public review  and debate.  W e believe that this is reason in and of itself for you to 

veto the provision. 

O ur second objection is that the am endm ent is inconsistent w ith Federal regulations and w ill 

inevitably be litigated, forcing the State to spend m oney defending an indefensible position.  Federal 



Clean Air Act regulations specify that a facility m ust com m ence construction no later than 18 m onths 

after the perm it's effective date, regardless of w hether prelim inary contracts m ay have been signed 

in the interim  period, and regardless of w hether the perm it has been appealed by a third party, 

unless the deadline is extended by the perm itting agency.  W e therefore recom m end a veto of 

3704.03 (F)(2)(b) as unnecessarily bringing the State into conflict w ith existing federal regulations. 

O ur third objection is that the deadline m andate on ERAC is totally and practically unw orkable.   Such 

deadlines w ill in no w ay alleviate the current or future backlog of ERAC appeals, and in fact w ill cause 

only further problem s w ith the effectiveness of ERAC. 

For a Com m ission w ith 700 cases pending before it at a given m om ent to hold a hearing (w hich 

typically last betw een 4 days to 6 w eeks) on each case, then produce detailed and defensible 

findings and orders (currently w ritten orders range from  30 pages to 125 pages), w ith no staff to 

research and help draft the opinions (just the com m issioners) in m erely 12 m onths, is an im possible 

deadline.  The am endm ent fails to contem plate the high probability of extended discovery disputes 

and other unforeseen delays.  Furtherm ore, m ore than one-fourth of the proposed m andatory year of 

review  w ould be consum ed by the O hio EPA, w hich consistently takes 60-120 days to com plete its 

required certified record—a fling  w hich m ust be com pleted before any discovery can effectively 

com m ence.  This w ill further hobble citizens and their ability to have their day in court. 

Furtherm ore, there are no qualifiers to the ERAC deadlines to account for discovery disputes, 

incessant m otion practice, or other procedural delays.  This am endm ent w ould effectively rew ard the 

w orst behavior by law yers.  An ERAC appeal w ill becom e a battle of attrition, w here the party w ith 

m eans can use m otions and discovery to keep the other party m ired in procedural issues to m ake 

sure that ERAC does not get the chance to hear (and effectively rule on) the substance of the appeal. 

Therefore, the am endm ent w ould further kill appeals by citizen groups w ho already barely have the 

resources to prosecute the appeals under current ERAC tim elines.    

Additionally, the am endm ent provides no explanation of w hat w ould happen if ERAC does not m eet 

the new  review  deadline.  Does the action go back to EPA?  Does the appellant autom atically w in?  

Does the Agency w in?  These are im portant questions that, since not addressed, w ill only cause all 

ERAC decisions to be directly appealed to the Court of Appeals w here m ore tim e and legal costs w ill 

be spent.  Ultim ately, the entire validity of ERAC w ill com e into question. 

The appeals backlog that exists at ERAC is a function of inadequate resources; w ith the exception of 

the three ERAC com m issioners, them selves, the ERAC has zero legal staff.  This is the problem  that 

m ust be addressed to resolve the backlog in a responsible w ay.  The false “solution” offered by the 

am endm ent w ill only exacerbate the problem —to the detrim ent of the severe determ ent of the public 

interest.   

Though w e m ay not agree w ith all of the regulatory reform s that your Adm inistration has advocated, 

w e have appreciated the transparency of those reform s.  This am endm ent is a slap in the face at 

transparency, and does nothing to further regulatory efficiency.  Respectfully, w e cannot overstate 

how  vigorously w e urge you to veto this am endm ent. 

    



AD D EN D UMADDEN D UMADDEN D UMADDEN D UM    

This letter faithfully expresses our interests and concerns about m ajor provisions regarding 

environm ental-conservation and public health protection, as best as w e can understand the 

Conference Com m ittee report as adopted by the House and Senate.  The fact that the w hole 

Conference Com m ittee report—let alone the com posite bill—still is not available in a com plete or 

searchable form  on the General Assem bly’s w eb site has m ade it difficult to give a full and faithful 

appraisal of the final budget bill. 

Thank you for your consideration. 

 

Sincerely,  

Jack Shaner 
Deputy Director 
O hio Environm ental Council 
1207 Grandview  Avenue, Suite 201 
Colum bus, O H  43212 
Cell: 614-446-1693 
Jack@ theO EC.org 
w w w .theO EC.org 
 
 
Jennifer Miller 
Conservation Program  Coordinator 
Sierra Club O hio Chapter 
131 N. High St. #605 
Colum bus, O H   43215 
O ffice: 614-461-0734 x304 
Jennifer.Miller@ SierraClub.org 
w w w .O hio.SierraClub.org 
 
 
Am y Gom berg 
Program  Director 
Environm ent O hio 
203 E. Broad St. Suite 3 
Colum bus, O H  43215 
O ffice: 614-460-8732 
AGom berg.Environm entO hio.org 
w w w .Environm entO hio.org�
�

�

cc:  O hio Senate President Bill Harris &  O hio Senate Finance Com m ittee Chair John Carey 
        O hio House Speaker Arm ond Budish &  O hio House Finance Com m ittee Chair Vernon Sykes 
        O hio Senate Minority Leader Capri Cafaro &  O hio Senate Finance Ranking Mem ber Dale Miller 
        O hio House Minority Leader Bill Batchelder &  O hio House Finance Ranking Mem ber Ron Am stutz 


